In the last few years, it has been recognized more and more that human rights also play a role in the maritime sector. Human rights violations at sea are easy to overlook because they happen largely out of sight of most of society and they are based often on the structural power imbalances between seafarers or coastal residents and ship operators or far-away flag states. This article reveals some of the relationships between different actors and the potential for human rights violations in the maritime context. The article highlights the role and limitations of international law in this context. It will also be shown how different state and non-state actors, including consumers, can contribute to strengthening the protection of human rights at sea.
INTRODUCTION
Human rights have long been a concern outside international human rights law in the narrow sense of the term, and some of the issues which predate the development of modern international human rights law remain relevant todaye.g. the duty of a state to inform a consular official of another state if a citizen of that state has been arrested, Art. 36 (1)(b) of the Vienna Convention on Consular Relations 1 (VCCR). Such "elementary considerations of humanity" 2 can also be found in the law of the sea, 3 and in recent years there have been notable developments when it comes to human rights and different uses of the seas. These developments are not only legislative but also practical in nature. More and more, rights of those who work at sea or otherwise depend on the seas for their livelihoods are recognized by governments, international organizations, and nongovernmental organizations (NGOs).
Like elsewhere, human rights matters at sea are a question of power relationships. Due to the nature of the multiple uses of the seas, there is not one single set of rules which govern these relationships. International law, as a multilevel tool applicable from the local to the global level, can provide a framework for the treatment of these relationships. Starting with examples of these relationships, it will be shown in this text which particular human rights challenges exist in the fishing sector (albeit without a claim to completeness), and how international law can be utilized to protect human rights. This analysis will not be restricted to international human rights treaties in the narrow sense of the term but will also include other international legal instruments.
This text aims to provide an overview of some of the human rights challenges related to fishing. As will be shown, the problem is one of the different relationships between a wide range of actors. Law is one attempt to regulate relationships. In the case of human rights and the sea, the geographical distance between different actors leads to a personal and regulatory distance. While a seafarer might be a citizen of one country and be employed by a manning agency in another country, he or she might find herself working on a vessel owned by a company registered in a third country and flying the flag of a fourth, operating off the coasts and in ports in yet more countries, potentially impacting the lives of individuals living for example along the coast of yet more countries. The same applies to a large extent in the case of marine fishing. These relationships between individuals, corporations, km and it's territorial sea is entirely surrounded by Croatia's internal waters).
Nevertheless, ILO 188 has the potential to contribute to improvements of the labour rights standards enjoyed by people working in the fishing industry. The
international treaty, which follows the ILO's 2007 Work in Fishing
Recommendation, 19 "applies to all fishers and all fishing vessels engaged in commercial fishing operations." 20 It has to be noted that states can opt out of all or parts of the convention when it comes to fishing in lakes, rivers and canals, 21 and that rules concerning small vessels with a length of less than 24 meters 22 and those which stay at sea for less than seven days 23 do not have to be implemented immediately but can be implemented "progressively." 24 From the perspective of human rights, this approach is not new. The progressive fulfilment of human rights obligations is a hallmark of social and cultural human rights, as opposed to social and political rights, such as the right to free speech, which has to be implemented immediately when an international treaty takes effect for a state. Usually this is 14 18 Ibid. 19 International Labour Organisation (ILO), "Work in Fishing Convention and Recommendation, 2007" // http://www.ilo.org/wcmsp5/groups/public/@ed_dialogue/@sector/documents/publication/wcms_161220 .pdf. 20 Convention Concerning Work in the Fishing Sector, supra note 16, Article 2 (1). 21 Ibid., Article 3 (1) (a). 22 Ibid., Article 4 (2) (a). 23 Ibid., Article 4 (2) (b). 24 Ibid., Article 4 (1).
ISSN 2029-0454 VOLUME 12, NUMBER 1 2019 161 justified by the fact that it takes time and resources to create the infrastructure necessary to realize social rights, schools, hospitals and the like. By singling out small commercial vessels, there is a risk that the existing marginalization of small scale fishers will continue even with the implementation of new standards. This impression gets even stronger when one sees that only vessels with a length of 24 meters 25 or more or vessels which "normally navigate at a distance exceeding 200 nautical miles from the coastline of the flag state or navigate beyond the outer edge of its continental shelf, whichever distance from the coastline is greater" 26 have to be certified by the flag state with regard to compliance with ILO 188.
Fishing vessels shorter than 24 m and operating less than 200 nm from the coast do not even have to be certified by the flag state. This means that in practice working conditions on small fishing vessels will not even appear on the state's radar screen, even if it has ratified ILO 188 (which so far has only be done by ten states). Meanwhile, bad working conditions and human rights violations continue.
Merely creating new legal norms will not necessarily provide a solution to this problem -but actually giving norms a legally binding effect is. ILO 188 required a decade between adoption and entry into force, 39 STCW-F even took 17 years from adoption until entry into force 40 and the attempts to create binding norms regarding ship safety for fishing vessels is an international law saga of its own. In many regards, international law has an enforcement problem. When it comes to fishing vessels, it is the step from draft texts to binding treaty and the lack of ratifications which is the key problem.
From the perspective of governments, this is not surprising. What happens at sea is often geographically far removed from capitols and, especially for countries without a strong maritime tradition, out of sight is out of mind. This aspect should not be underestimated. In addition, many work-relationships in the fishing industry are informal or, like in the shipping industry, involve actors from different countries, different legal systems, speaking different languages. This, in turn, makes access to justice for workers in the fishing industry more difficult, even in cases which do not amount to slavery-like conditions, as they remain common in a number of countries.
ENVIRONMENTAL POLLUTION AS A HUMAN RIGHTS CONCERN
While the focus of this text is on fishing at sea, people who engage in fishing in rivers and lakes face somewhat similar problems, at least with regard to environmental pollution. From a legal perspective, internal waters fall fully under the sovereignty of the state and outside the geographical scope of the Law of the Some challenges are shared between inland fishers and fishers at sea. Apart from polluted waters, dam construction is such an issue. The construction of dams impacts not only local fisheries but also the transport of nutrients and minerals downstream and into the sea, which then affects the flora and fauna there.
In recent decades, environmental pollution has been recognized as a human rights concern. For example, the European Court of Human Rights (ECtHR) speaks of a "right to a healthy environment" 43 as part of "the right to one's home, which the State has to protect against interferences by others" 44 according to Article ISSN 2029-0454 VOLUME 12, NUMBER 1 2019 164 whose livelihood based on river fishing was at risk due to the construction of a dam in Norway. 47 In extreme cases, environmental pollution and overfishing can threaten the rights to food and health. The right to life also requires states to take the necessary action to ensure that individuals have the means to survive. 48 Given that many coastal communities in the developing world are heavily dependent on fishing, overfishing and environmental pollution can affect even most fundamental rights. Considering the protective dimension of human rights, the so-called status positivus, 49 states have a duty to take action to protect individuals against harm from environmental pollution. 50 There are different ways in which international law can be utilized to Francisco and Oakland, which led to an oil spill. 53 In addition to killing 7,000 birds, almost a third of all spawning herring between the Marin Headlands and San Mateo county were killed. 54 The Bunker Convention is meant to cover damages caused by spills of such oils. 55 The Bunker Convention applies to fishing vessels 56 -but only ISSN 2029-0454 VOLUME 12, NUMBER 1 2019 165 to those with a tonnage in excess of 1,000 GT. 57 This covers very large fishing vessels like factory trawlers but excludes many small vessels. One example, from Iceland: in the last 5 years, 70 new fishing vessels entered service in Iceland, 53
were smaller than 30 GT and only 15 were larger than 1,000 GT. In less developed countries with a heavier emphasis on small vessels, the relative number of vessels which are actually covered by BUNKER is likely to be even smaller. This means that bunker oil spills by small vessels are not covered by insurance schemes, putting While IUU fishing has long been seen as a problem of administrative law, 62 a matter of missing permits, 63 and a problem which was thought to be solvable by the Food and Agricultural Organization (FAO), 64 more recently there has been a shift towards understanding IUU fishing as a problem of international organized crime. 65 This approach allows for concerted transnational efforts to combat IUU fishing. 66 By framing IUU fishing no longer as a matter of missing permits -a mere technicality which can be resolved -but as a criminal activity, the international community not only gives states an incentive and a possibility to take effective action, 67 it also can also help to create awareness among consumers.
CONCLUSION
IUU fishing is a crime which violates the laws of flag states, the rights of coastal states under the international law of the sea, and the human right to food security of people who live in coastal regions and who depend on locally sourced fish as a source of nutrition. So called 'dolphin-friendly' labels can be found on tuna cans in many supermarkets. Choosing fish which has been caught with methods which limit bycatch, in particular bycatch of members of sentient species, such as dolphins, is seen as an ethical choice. However, consumers might be given the impression that sustainable fishing has to come at a price. This is especially the case when sustainably fished fish retails at a significantly higher price than fish ISSN 2029-0454 VOLUME 12, NUMBER 1 2019 167 which is not labelled in such a manner. At the end of the day, however, incentives to engage in IUU fishing or in fishing practices which are detrimental to human rights or to the natural environment only exist because they make fishing cheaper and increase the profit margin of those who engage in these activities, which are already outlawed under international law.
More than anything else, the ongoing violations of human rights in and by the fishing industry are a problem of law enforcement. This is a common problem in international law, and it is a problem which can and must be solved by states, be they flag states or states in which involved companies are incorporated or whether they are destinations for illegally caught fish. This is easier said than done because states have an interest in the ability of their citizens to access cheap food -as do individuals. Many consumers are not in a position to exercise choice in this regard.
Consumers in rich countries who are able to make a choice, however, can utilize this economic power and pressure national governments into enforcing international legal standards.
Efforts to reduce dolphin bycatch when catching tuna show that there is a demand for ethically sourced fish and willingness on the part of many consumers who can afford to make a choice to actually pay more for fish caught with 'dolphinfriendly' methods. More awareness among consumers about the human rights violations committed in the fishing industry, workers' rights, environmental rights, or other human rights, can lead to increasing pressure which in turn can lead to increasing demands for ethically sourced seafood. From a legal perspective, it can be asked, as the legal status of non-state actors in international law continues to develop, at which point consumers become complicit in human rights violations. In particular in light of the cases of slavery in the fishing industry it needs to be asked in how far there is an erga omnes obligation, not only for states but also for individuals, to the effect that everybody is legally obliged to refrain from buying fish which has been caught under conditions of slavery. However, in practice this will remain a problem of insufficient awareness among consumers, meaning that the impetus to action remains on the states. In terms of international law, in particular keeping in mind the criminal law approach outlined earlier and the jus cogens prohibition of slavery, states already have the obligation to prevent these violations of fundamental human rights in the fishing industry, as well as the legal tools to do so.
